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GRAVES, JUSTICE, FOR THE COURT:

1.  Ths goped aises from a judgment of the Warren County Circuit Court denying Paradise
Corporation and Paradise Pools Condruction, Inc.’s (Paradise) mation to dismiss awrit of garnishment
filed by Amerihost Devd opment, Inc. (Amerihost). Ongpped, Paradise presantsthe soleissue of whether
Amerihog is entitled to garnish the bank account of Paradise Corporation to collect ajudgment entered
agang Paradise Pools and Spas, Inc.

FACTS



2. Amaihogt wasthedeveoper of the DaysInnHotd project in Vicksourg. Amerihogt entered into
a condruction contract with Bromanco, Inc., a generd contractor, as a prime contrector for the
condruction project. Bromanco defaulted on the generd contract with Amerihogt. At the time that
Bromanco defaulted, the project was substantialy completed; therefore, Amerihost completed the project
itsdf. Litigation ensued between Amerihogt and Bromanco dong with numerous contrectors and
meteridimean, induding Paradise Poolsand Spas See generally Amerihost Dev., Inc. v. Bromanco,
Inc., 786 So. 2d 362 (Miss. 2001). Amerihogt filed a complaint in interpleader for the purpose of

interpleading certain remaining contract baances hed by Amerihogt againg Bromanco on November 15,
1995. A judgment was entered on April 15, 1998, pursuant to the complaint. The court ruled that
Paradise Pools and Spas should recover $12,656.46 from Amerihogt. The court later issued awrit of
ganisment dlowing Amerihog to recover the $12,656.46 back from Paradise Pools and Spas on
September 25, 2001.
18.  ParadisePoals, Inc. ak/aParadise Poolsand Spaswasincorporatedin 1981. 1t owned tworetall
businesses and a condruction operation. Paradise Pools and Spas entered a contract with Bromanco to
congruct apod in Vicksourg & the Rainbow Park. Paradise Pools and Spas received its find payment
asareult of the lawsuit between Amerihogt and Bromanco.
4.  Paadisefiledamationto dismisswrit of garnishment on October 23, 2001, onthebagsthet it was
not aparty to the proceeding. On November 2, 2001, the court denied themationtodismiss. Thecourt
reasoned that

It seams like the corporation, whatever their particular entity was, [9c] have dways

operated under the name Paradise Pools and Spas, which was never not the corporate
name of ther one of them. But both of them seemed to [Sc] operated under the name,

And I’'m going to say they are estopped to deny thet they were responsible for those
debts. They've hed themsdves out as being Paradise Pools and Spas, whatever the



underlying corporation name was and in dl the pleedings up through ‘98 and up to the
present they've held themsdves out to be Paradise Pools and Spas, and I'm going to
refuse the Mation to Dismiss the Garnishment.

From this judgment, notice of gpped was filed on November 26, 2001.

DISCUSSION

.  Paadissaguesthat it wasnever aparty to the congruction contract upon which thejudgment was
based. Paradise assartsthat the contract was dated September 29, 1994, and Paradise wasincorporated
inDecember 1995. Paradise arguesthat when it acquired the assets of Paradise Poolsand Spasin 1996,
it did not assume Paradise Pool and Spas lidhilities

6.  Thegenerd rule Satesthat acorporation which acquiresthe assets, but not the stock of another
corporation, isnat obligated for thelighilities of theacquired corporation. Huff v. Shopsmith, Inc., 786
S0.2d 383, 388 - 89 (Miss 2001). Four exceptionsto this rule have been carved out by this Court in
inganceswhere: (1) theuccessor expresdy or impliedly agreesto assumetheliabilities of the predecessor;
(2) the transaction may be consdered a de facto merger; (3) the successor may be consdered a"mere
continugtion” of the predecessor; or (4) the transaction was fraudulent. 1d. See also Russell v.
SunAmerica Secs. Inc., 962 F.2d 1169, 1175-76 ( 5th Cir. 1992); Mozingo v. Correct Mfg.
Corp., 752 F.2d 168, 174 (5th Cir. 1985).

7.  Paadise arguesthat the exceptionsto the generd ruledo not gpply inthiscase. After areview of
the record, we find thet exception number three, mere continuetion, gppliesin this case and that Paradise
is amere continuation of Paradise Pools and Spas. It isimportant to note why exceptions one, two, and
four do nat apply.

Assumption of Liabilities



18.  Paadissaguesthat it did not expresdy or impliedly agreeto assumetheliahilitiesof Paradise Pool
and Spas. Noevidenceexigsthat Paradiseexpressy or impliedly assumed theliahilities of itspredecessor,
Paradise Pools and Spas. Therefore, this exception does not gpply.

Defacto Merger
19.  Paadise aguestha there was not a de facto merger between Paradise and Paradise Pools and
Spas, but an asat purchase. “A de facto merger exists when there is a continuity of management,
personnd, assatsand operdtions, acontinuity of shareholders; the predecessor dissolvesshortly thereefter;
and the successor assumes the predecessor's obligations.”
Huff, 786 So.2d at 388. Paradise assatsthat it doesnaot fit any of thefour dements of defactor merger
because (1) therewas no continuity of management, personnd, assetsand operations, (2) Ken Beard and
Ray C. Towles were arigind shareholders  Later Beard bought out Towles and Beard's two sons,
Kenneth Beard, J. and William Timothy Beard, bought into the company, meking Beard the only origind
shareholder; (3) Paradise Poolsand Spasdid not cease operations, liquidate and dissolveassoon aslegdly
and practicaly possble and (4) Paradise did not assume any lidhilities; it only purchesed the retal
operation portion of Paradise Pools and Spas.
110. We find that the de facto merger exception does not gpply in this indance. The companies
shareholders changed from Beard and Towles to Beard and his two sons and Paradise Pools and Spas
fileditslag tax returnsin 1998, two years after its assets were purchased in 1996.

Fraud
11. Paradise contends that the transaction of Beard forming two corporations and subsequently
tranderring the assets of Paradise Pools and Spas was not fraudulent. Wefind that no evidence exidts

that the transaction made to acquire the assets of Paradise Pools and Spaswasfraudulent. Furthermore,



Amerihog does not miake any dlegations thet fraud occurred. Hence, this excegption does not gpply.

Mere Continuation

12. Paradise argues thet it is not a mere continuation of Paradise Pools and Spas. In Huff, we
addressed the mere continuation exception. We consdered thetraditiond rule and the product linetheory
in the resolution of that case. See Huff, 786 So.2d & 388. Thetraditiond rule Satesthat acorporation
IS not to be congdered a continugtion of a predecessor unless, after the trander of assts, only one
corporation remans, and there is an identity of gock, shareholders, and directors between the two
corporations. Mozingo, 752 F.2d a 174-75. The product line theory isadeviaionfrom thetreditiond
rue “based largely on the idea that the successor corporation is, like the predecessor, in a pogtion to
assume the risk-gpreading role assigned to the manufecturer of aproduct by drict lighility theory.” 1d. a
175. Itisdso based upon the idea of estoppd and principles of fairness thet a corporation thet benefits
fromthe goodwill of a predecessor’s product should dso bear the burden of ligbilities attached to the
product aswel. | d.

113.  In conddering the traditiona rule we find that Paradise Pools and Spas did not dissolve until
December 31, 1998. Furthermore, Paradise was incorporated in December 1995 and presently exids.
Therefore, two companies continued to exig after the purchase of assets. However, the gopearanceisthat
the stock of Paradise Pools and Spas was converted to Paradise and that the management is identicdl.
Beard, one of the origind incorporators of Paradise Pools and Spas, formed Paradise. Paradise bought
dl of the assts of Paradise Pools and Spas to be held by specific sockholders, Beard and his sons,
Kenneth Beard, J. and William Timothy Beard. This casefitsthe treditiond rule in some agpects but in
the interet of fairess, other factors should be conddered.
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114.  Another deviation from thetraditiond ruleiscdled the “continuity of enterprise’ theory wherewe
congder asxessing if the sucoessor benefits from the goodwill of apredecessor’ s product without sharing
the lighilities Thistheory condders thetraditiond factorsaswel as other factors such as: (1) retention of
the same employess, (2) retention of the same supervisory personnd; (3) retention of the same production
fadlitiesin the same physica location; (4) production of the same product; (5) retention of the samename;
(6) continuity of assets; (7) continuity of generd business operations; and (8) whether the Successor holds
itsdf out as the continuation of the previous enterprise. | d.

115.  Weadopt thistheory to ded with cases that concarn ligbility asit rdates to debts owed by the
predecessor when the successor takes on the identity of the predecessor company in every way except
teking respong bility for the predecessor’ sdebts. Paradi seretained the same supervisory personnd. Beard
dill runs the company. Paradise is located in the same dities, Vicksburg, Missssppi and Jackson,
Missssppi, andinthe ssmehuildingsas Paradise Poolsand Spa. Paradiseisiill inthebusinessof sdling
pool and gpa equipment and sarvices Paradise il utilizes the name of Paradise Pools and Spas. The
name Paradise Poolsand Spasremainsin the Vicksourg phonebook and on the building that Paradiseruns
it busnessfrom. Paradise utilizesthe assets of Paradise Pools and Spasto runthe sametype of busness.
The business operations of Paradise are the same as Paradise Pools and Spas. Findly, Paradise il holds
itsdf out as Paradise Pools and Spas. In fact, during thelitigation concerning Bromanco for payment of its
sarvices, Paradisefiled itsanswer and cross-daminthe name of Paradise Poolsand Spas. Furthermore,
in the proceedings to digmiss the writ of garnishment, Paradise Podls and Spasis named in the cgption.
116. A wedthof evidenceexidsto provethat Paradiseisexploiting the goodwill of Paradise Poolsand
Spas for the attendant bendfits and yet wantsto avoid theliabilities We condude thet Paradiseisamere

continuation of Paradise Poals and Spas and would be unjudly enriched if it is dlowed to kegp the



$12,656.46. We dso note two additiond facts. Frg, the check that Beard received from the derk’s
office was made out to Paradise Pools and Spas. Beard accepted the check and never complained that
the name on the check was incarrect.  Second, dthough Beard daims in his tesimony that he used the
check to pay the debts to another company that Paradise Pools and Spas owed, the check was actudly
depogited into Paradiss’ s AmSouth Bank account thet was garnished by Amerihogt. Also, the company
which dlegedly received the money in the amount of the check hesyet to be identified by Peradise

CONCLUSON

117.  For dl of the foregoing reasons, the decison of thetria court is afirmed.
8. AFFIRMED.

PITTMAN, CJ.,, McRAE AND SMITH, P.JJ., WALLER, COBB, DIAZ, EASLEY
AND CARLSON, JJ., CONCUR.



